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Sir: 

This communication is filed in response to the Notice of Allowance mailed June 5, 2006 
and sets forth Applicants' comments, pursuant to 37 C.F.R. §1.1 04(e), on the Examiner's 
Statements of Reasons for the Indication of Allowable Subject Matter. 
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In the Office Action mailed March 4, 2004, the Examiner indicates: 

Regarding claim 42 and 61 , the prior art of record fails to teach a method 
of estimating pulmonary capillary blood flow or cardiac output comprising the 
steps of evaluating respiration during a first ventilation state, which comprises bi- 
directional rebreathing, and evaluating respiration during a second ventilation 
state. Bi-directional rebreathing is defined by the instant specification on pp. 15- 
16, paragraph 0061. 

Regarding claims 46, 49-51, 65, 67-69, 78, 81-83, 95, 97-99, 116, and 
1 18-120, the prior art fails to teach or fairly suggest a method for estimating 
pulmonary capillary blood flow or cardiac output comprising a step of optimizing 
a duration of at least a first or a second ventilation state. Optimization of a 
duration is described by the instant specification on pp. 12-13, paragraph 49. 

Regarding claims 48, 66, 80, 96, and 117, the prior art of record fails to 
teach or fairly suggest a method of determining pulmonary capillary blood flow or 
cardiac output comprising effecting two ventilation states wherein the transition 
between the states is gradual. A gradual transition between two ventilation states 
is described in the instant specification on p. 12, paragraph 47. 

Regarding claim 62, the prior art of record fails to teach a method for 
estimating pulmonary capillary blood flow or cardiac output comprising the steps 
of evaluating respiration during a first ventilation state, which employs a best-fit 
line method of rebreathing, evaluating respiration during a second ventilation state 
immediately following the first ventilation state, and evaluating respiration of the 
patient during another first ventilation state immediately following the second 
ventilation state. 

Regarding claim 75, the prior art of record fails to teach or fairly suggest a 
differential Fick technique comprising a first phase inducing an effective 
ventilation change, a second phase removing the change, and repeating the first 
and second phases in immediate sequence with one another. 

Regarding claims 85-87, the prior art of record fails to teach or fairly 
suggest a differential Fick technique comprising the steps of a inducing a change 
in effective ventilation for a first duration of time, removing said change for a 
second duration immediately following the first duration, and repeating said 
inducing immediately following said second duration of time. The prior art 
further fails to teach obtaining measurements of at least one respiratory gas and of 
respiratory flow during all three durations of time. 

Regarding claims 100-109, and 1 1 1, the prior art of record fails to teach or 
fairly suggest a method of determining at least one of pulmonary capillary blood 
flow and cardiac output comprising the steps of inducing a change in effective 
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ventilation of a patient for a first period of time, removing said change for a 
second period of time immediately following the step of inducing, and repeating 
the step of inducing immediately following the second period of time. 

In the Office Action mailed April 5, 2005, the Examiner indicates: 

Regarding claim 43, the prior art of record fails to teach or fairly suggest a 
method for non-invasively estimating at least one of pulmonary capillary blood 
flow and a cardiac output of a subject, wherein evaluating respiration of the 
subject during the first ventilation state comprises employing a best-fit line 
method of rebreathing, in combination with all of the other limitations of the 
claim. 

Regarding claim 75, the prior art of record fails to teach or fairly suggest a 
differential Fick technique, wherein the first and second phases are repeated in 
immediate sequence with one another, in combination with all of the other 
limitations of the claim. 

It is respectfully submitted that the stated reasons for allowance are inapplicable to 
several of the claims, as they do not precisely reflect the language recited in the claims {e.g., the 
term "phases" is used in place of terms and phrases such as "states," "durations of time," and 
"periods of time"). 

Moreover, the stated reasons for allowance characterize several of the claims as including 
"steps." The use of this term is inappropriate, as the order of the method elements is dictated by 
limitations that are expressly set forth in the claims, and not necessarily by the order in which the 
method elements are presented in the claims. 

In addition, some of the listed claims are no longer pending in the above-referenced 
application, while others lack the limitations that have been assigned to them by the stated 
reasons for allowance. 

Further, some of the stated reasons for allowance cite the specification of the 
above-referenced application. While the portions of the specification that have been cited may 
provide examples of the claimed subject matter, they should in no way be considered to limit the 
scope of any claim of the above-referenced application. 
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The scope of each claim should be determined by the actual language of that claim and 
equivalents thereto. 

espectfully submitted, 



Brick G. Power 
Registration No. 38,581 
Attorney for Applicant 

TraskBritt, PC 

P.O. Box 2550 

Salt Lake City, Utah 84110-2550 
Telephone: 801-532-1922 



Date: September 1, 2006 
BGP/ps:eg 
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